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D ECEIVE

JoLL Traub
B OCT 18 2005

Director, Water Division, Region 5

United State Environmental Protection Agency
77 West Jackson Boulevard STATE AND TRIBAL PROGRAMS BRANCH
Chicago, IL 60604-3590

Re:  Lac du Flambeau Clean Water Act Sections 303 and 401 program eligibility
application

Dear Director Traub:

On behalf of the Lac du Flambeau Band of Lake Superior Chippewa Indians, I
enclose with this letter the Band’s application for treatment as a state under sections 303
and 401 of the Clean Water Act. This application includes the enclosed 1) Summary of
the Lac du Flambeau Band of Lake Superior Chippewa Indians’ Treatment-as-a State
Application for Designation under Sections 303 and 401 of the Clean Water Act, and 2)
Attachments A-AT. The documents submitied here comprise the Band’s full submission.

Afier review of the U.S. EPA’s June 2000 list of supplemental information needed
for final review of the application, we updated the application accordingly. We have
included a table of contents and a cover sheet for each attachment for your convenience.

To demonstrate Tribal technical capacity to manage a water quality standards
program, a revised drafi of the water quality standards is also included in the package.
All comments contained in the January 12, 2004 letter from EPA regarding the review of
the LDF Water Quality Standards have been addressed.

In addition to the 1999 resolution passed by the Lac du Flambeau Band of Lake
Superior Chippewa Indians Council, Lac du Flambeau Band of Lake Superior Chippewa
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Indians Executive Board reviewed the revised application on August 10, 2005, during
regular session, and endorsed the application. That approval is enclosed as Attachment

AT. '

Thank you for your assistance during this process. We look forward to finalizing
this step in obtaining Clean Water Section 303 and Section 401 program eligibility.

If you have any questions, please contact myself or Gretchen Watkins, our Water
‘Quality Specialist, at (715) 588-3303.

Sincerely,

Larry Wawronowicz
Deputy Administrator Natural Resources

Enclosure
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SUMMARY OF THE. LAC DU FLAMBEAU BAND OF LAKE SUPERIOR CHIPPEWA
INDIANS’ TREATMENT-AS-A STATE APPLICATION FOR DESIGNATION UNDER
SECTIONS303 AND 401 OF THE CLEAN WATER ACT.

October 12, 2005

In recognizing its responsibility to protect and enhance the resources of the Lac du Flambean Band of
Lake Superior Chippewa Indians, the Lac du Flambeau Executive Board desires to apply for Treatment-
as-a-State designation under the Clean Water Act (CWA). Pursuant to CWA Section 5 18, the Lac du
Flambeau Tribal Council wishes to expand the tribe's regulatory anthority to operate water resource
management programs. The Tribal Council wishes to receive Treatment-as-a-State authority under
Sections 303 (Water Quality Standards) & 401 (Water Quality Certification) of the CWA. This
authority expansion would be applicable to all waters within the exterior boundaries of the Lac du
Flambeau Indian Reservation (See map & narrative, Attachments A & 0.2.1). Waters which are located
directly on the reservation boundary (the boundary is described in Attachment 0.2.1) would be required
to meet Tribal Water Quality Standards only on that portion of the waterbody which is located within the
exierior boundaries of the Lac du Flambeau Indian Reservation. While it is the Band’s decision to apply
for Treatment-as-a-State designation as a necessary tool to implement the CWA, this action does not
diminish the Band’s status as a sovereign nation.

Currently, the Lac du Flambeau Band of Lake Superior Chippewa has Treatment-as-a-State designation to
receive funding from Sections 106 & 314 of the CWA. As the Lac du Flambeau environmental
management program expands, so does the ability to effectively implement new programs. The Lac dun
Flambeau Chippewa are the best managers of the watcr resources on the Lac du Flambeau Indian
Reservation. Due to the subsistence lifestyle that is widely practiced by members of the Band, as well as
special cultural and spiritual uses of water, Tribal waters require more stringent water quality regulations
than those of the surrounding “State” regulated waters. The value of Water Quality Standards that protect
the Band’s valuable water resources cannot be overstated.

This application is designed to supply the information necessary to receive Treatment-as-a-State
designation under Sections 303 & 401 of the CWA. Therefore, the application will only briefly address
areas already covered in Treatment-as-a-State applications for Sections 106 and 314,

Federal Recognition

The Lac du Flambeau Band of Lake Superior Chippewa Indians is a Federally recognized Indian tribe.
See Lac du Flambean Treatment-as-a-State application for Section 106 of the CWA dated F ebruary 21,
1990; 53 Fed. Reg. 52829, 52830 (Dec. 29, 1988). The Statement of Legal Counsel is contained in
Attachment B. A copy of the supporting Lac du Flambeau Tribal Council Resolution No. 625 (99), for
the initial (Section 106) Trcatmenit-as-a-State process is also included. See Attachment C. Copies of the
Treatment-as-a-State approval letters for Sections 106 and 314 have been included in Attachments D and
E respectively. A copy of the Lac du Flambeau Band of Lake Superior Chippewa Indians Constitution
and Tribal Court Code have been included as well. See Attachment F.

Tribal Administrative Capability

The accounting system and related internal control systems of the Band are examined annually by an
independent auditor pursuant with the standards set forth in 25 C.F.R. § 276.7 and Federal Management
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Circular 74-4. Wipfli, Ulrich, Bertelson CPAs completed the most recent examination and it has been
included with this application. Attachment G.

Organizational Structure
The Band’s organizational structure is described in Attachment H.

The organization of the Tribal Natural Resource Department has been adjusted to account for the
expansion of the program. Since this Department will be primarily responsible for implementing the
Section 303 & 401 programs, on direction from the Lac du Flambeau Tribal Council, this Department's
structure has been illustrated in Attachment 1.

401 Certification and the Water Quality Standards Program

The individuals operating the Water Quality Standards program will be the Water Resource Program
personnel of the Lac du Flambeau Tribal Natural Resource Department.

‘The Water Resource Specialist, operating under the direct supervision of the Tribal Natural Resource
Department will be the primary individual responsible for managing the 401 Certification and Water
Quality Standards Programs. All issuances of Water Quality Certification, however, will receive final
approval by the Tribal Natural Resource Director. The Tribal Natural Resource Director will make this
determination based upon input received from the applicant and various Tribal Natural Resource
Personnel, including, but not limited to, the Water Resource Specialist, and the Environmental Specialist.
The 401 Certification process, Attachment J, as described in the Band’s proposed Water Quality
Standards would be used to determine 401 Certification and dispute resolution.

The Lac du Flambeau Water Resource program has been in operation since 1990 and was added to the
existing programs in the Department with the primary objectives of obtaining authority for various
programs within the Clean Water Act. Initially this process began with a water quality inventory of over
90% of the Reservation's surface water resources.

Tribal Natural Resource Department Capability

Currently, the Water Resource Specialist is Ms. Gretchen Watkins. Ms. Watkins has been with the Tribal
Natural Resource Department since September of 2004. A copy of her most recent resume has been
included in Attachment L. In addition to Ms. Watkins, the Water Resources Program contains two full-
time water resource technician positions currently held by Mr. Terry Allen and Mr. John Brown. Terry
Allen bas been employed over 10 years and John Brown has been employed 7 years for the Water
Resource Program. The duties of water resource technicians include field and office work associated with
various water resource projects. Past and present projects include: Baseline Inventory Project,
Eutrophication in Lakes Project, U.S. EPA Clean Lakes / Acidification Project, LD.F./ U.S. Army Corps
of Engineers Cranberry Operations Discharge Project, Mercury in Fish Project, LD.F. / U.S5.G.S.
Gauging station at the Bear River, and the Paleoenvironmental History of Tke Walton & Zee Lakes.
Attachment K. In addition, in 1993, 1999, and 2004 the Lac du Flambeau Water Resource Program
received full approval from the U.S. EPA Region V Quality Assurance Chief, for Quality Assurance
Project Plans (QAPPs) for the purposes of water quality monitoring. Lac du Flambeau staff worked
closely with the U.S. EPA in order to receive official approval of these plans.

Ms. Watkins, Mr. Brown, and Mr. Allen will be operating the Water Resource Program (of which the
Water Quality Standards Program will be an integral part) under the direction of Mr. Larry J.
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Wawronowicz, Natural Resource Director, and Ms. Dee Mayo, Environmental Specialist. See
Attachment L (resumes). The Tribal Natural Resource Department is directed to fulfill the management
objectives of the Tribal Membership through the supervision of the Tribal President and the Lac du
Flambeau Tribal Council. :

The Band through the U.S. EPA 106 program employs the Water Resource Specialist. The Water
Resource Technician positions are finded through BIA P.L. 93-638 contract monies, UJ.S. EPA 106
program and general funds monies. The Tribal Environmental Specialist, who is employed by the Band
through an Indian Genera} Assistance (Multi-Media) grant will not be directly involved in conducting the
Water Quality Staedards Program. The Environmental Specialist may, however, be consulted as various
environmental questions arise.

Trust Lands Within Current Reservation Boundaries

The Lac du Flambeau Band of Lake Superior Chippewa Indians will maintain full Water Quality
Standards authority over all lands and waters within the exterior boundaries of the Lac du Flambean
Indian Reservation. This jurisdictional authority will extend to property owned by non-tribal members
within the exterior boundaries of the Lac du Flambeau Indian Reservation (In addition to tribal and
allotted land). )

Trust Lands OQutside Current Reservation Boandaries

At the present time the Lac du Flambeau Band of Lake Superior Chippewa Indians does not own trust
lands outside of the existing reservation boundaries. If in the future, the Band acquires or requests trust
land outside of its currént boundaries, the Band may seek a Memorandum of Understanding with the state
mvelved regarding water quality jurisdiction. Each case would be examined individually by the Tribal
Natural Resource Department and the Tribal Council to determine if the Tribe would seek a
Memorandum with the adjacent state or would claim tribal water quality jurisdiction.

402 Certification, the NPDES Permit Process, and the adoption of additional proprams

In the initial Treatment-as-a-State process for Water Quality Certification and Water Quality Standards,
the Lac du Flambeau Chippewa will not seek authority under Section 402 of the CWA. The ability to
issue National Pollutant Discharge Elimination System (NPDES) permits would then remain with U.S.
EPA's. After the Band gains the 401Certification and Water Quality Standards authority, the adoption of
further Clean Water Act programs will proceed as deemed necessary by the Lac du Flambean Tribal
Council.

Additional Direction and Authority

The Lac du Flambeau Integrated Resource Management Plan for the Years 1991-2001 » Attachment M,
was approved in 1991. Public input from Tribal members, resource managers, and the Tribal Council was
utilized to identify issues, concerns, and opportunities. Goals and objectives were then derived from the
issues, concerns, and opportunities. One such goal was the adoption of Tribal Water Quality Standards.
LDF IRMP pp. 43-49, Attachment M. A new Lac du Flambeau Integrated Resource Management Plan is
in the process of being drafted and is expected to be completed in 2005. Various natural resource codes
have been adopted and implemented under the authority of the Lac du Flambeau Tribal Council. Copies
of all current natural resource codes have been included in Attachment N. A report entitled “Actual and
Threatened Impacts on the Surface Waters Within the Exterior Boundaries of the Lac du Flambeau
Reservation from Activities on Non-member Owned Fee Lands™ has been included for the purpose of
providing additional information relevant to Tribal jurisdiction. Attachment O.
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